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Contracts — Performance to the Satisfaction of One of the PartieIs 
— What Constitutes. — The plaintiff, an expert glazeman, was employed 
by the defendant, a manufacturer of bricks, under a contract which pro- 
vided that that his employment should last for three years, unless in 
the meantime the company's output of glazed bricks should not con- 
form to a certain standard in quality and quantity and be satisfactory 
to the company. Glazed bricks continued to be turned out in quanti- 
ties and quahty equal to the designated standards, but the defendant 
discharged the plaintiff at the end of a year on the ground that the 
quality of the bricks was not satisfactory to it. This action was 
brought to recover damages for the alleged wrongful discharge. Held, 
the plaintiff cannot recover. Tiffany v. Pacific Sewer Pipe Co. (Cal.), 183 
Pac. 428. 

Contracts for the performance of services to the satisfaction of the 
employer, are divided into two classes. First, those in which the right 
of decision is completely reserved to the employer. Here, there is no 
right in the court to inquire into the grounds for his action, if he de- 
clares himself dissatisfied. Koehler v. Bull, 94 Mich. 496, 54 N. W. 157; 
Church V. Shanklin, 95 Cal. 626, 30 Pac. 789, 17 L. R. A. 207; Beck v. 
Only Skirt Co., 176 App. Div. 867, 163 N. Y. Supp. 786. The parties are 
legally competent to contract in this manner; and where the contract 
is clearly to that effect, the decision of the employer is final. IVieden- 
mann v. Mt. Hope, etc., Assn., 194 111. App. 464. See Sax v. Detroit, etc., 
R. Co., 125 Mich. 252, 84 N. W. 314, 84 Am. St. Rep. 572. Secondly, 
those in which the employer has undertaken to act reasonably and to 
found his decision on grounds reasonable, fair and just. It follows that 
in such cases the employer's decision is open to judicial revision. Pair- 
lin & Orendorff Co. v. Greenville, 61 C. C. A. 591, 127 Fed. 55; Smith v. 
Robson, 148 N. Y. 252, 42 N. E. 677; Keeler v. Clifford, 165 111. 544, 46 
N. E. 248, (affirming same case, 62 111. App. 64). 

Whether a particular contract falls within the first or second class, 
depends upon the circumstances of the case. Within the first class are 
contracts involving the personal taste, feeling or sensibility of the em- 
ployer. Instances of cases where the dissatisfaction of the employer, 
even though unreasonable, will defeat recovery, are: the designing of 
women's clothes. Beck v. Only Skirt Co., supra; the making of a suit of 
clothes. Brown v. Foster, 113 Mass. 136, 18 Am. Rep. 463; the modeling 
of a bust, Zaleski v. Clark, 44 Conn. 218, 26 Am. Rep. 446; the painting 
of a picture, Gibson v. Cranage, 39 Mich. 49, 33 Am. Rep. 351; Pennington 
V. Hoivland, 21 R. I. 65, 41 Atl. 891, 79 Am. St. Rep. 774; the wrting of 
a play. Haven v. Russell, 34 N. Y. Supp. 292; an actor's theatrical per- 
formance, Kendall v. West, 196 111. 221, 63 N. E. 683, 89 Am. St. Rep. 317, 
(affirming same case, 98 111. App. 116). But see Smith v. Robson, supra, 
(affirming same case, 26 N. Y. Supp. 884, and reversing same case, 6 
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Misc. Rep. 639, 26 N. Y. Supp. 1131), where a contrary decision was 
made, based on the peculiar wording of the contract. 

Even where the question of personal taste is not involved, the same 
construction will be placed upon a contract where it clearly appears that 
the employer retained the unqualified right to reject the article or work 
if not satisfied with it. McCarren v. McNulty, 7 Gray (Mass.) 139 
(bookcase); Wood Reaping & Mowing Machine Co. v. Smith, 50 Mich. 
565, 15 N. W. 906, 45 Am. Rep. 57 (reaping machine); Singerly v. Thayer, 
108 Pa. 291, 2 Atl. 230, and see note, 54 Am. Rep. 715 (elevator) ; Imnan 
Manufacturing Co. v. American Cereal Co., 124 Iowa 737, 100 N. W. 860 
(mill machines). Contra, Barnett v. Sweringen, 77 Mo. App. 64. 

When, from the terms of the contract or the nature of the surround- 
ing circumstances, this unqualified power of the employer does not 
clearly appear, the courts have construed such contracts as agreements 
to do the work in such a way as reasonably ought to satisfy the em- 
ployer. Parlin & Orendorff Co. v. Greenville, supra. In contracts involv- 
ing mechanical fitness, or operative or business utility, or other objec- 
tive qualities, that with which a party ought, in reason, to be satisfied, 
with that the law will conclusively presume him to be satisfied. Duplex 
Safety Boiler Co. v. Garden, 101 N. Y. 387, 4 N. E. 749, 54 Am. Rep. 709; 
Hawkins v. Graham, 149 Mass. 284, 21 N. E. 312, 14 Am. St. Rep. 422; 
Keeler v. Clifford, supra. But see Inman Manufacturing Co. v. American 
Cereal Co., supra, and 5 Columbia Law Rhjv. 56. This rule, for reasons 
of public policy, is especially applicable to building contracts. Gibb v. 
Irving Park District, 197 111. App. 480; Barnett v. Sweringen, supra. 

As to whether a particular agreement between employer and em- 
ployee falls within the first or second of the classes stated, the courts 
are not always in accord. In an Illinois case, where a theatrical man- 
ager engaged an actor, payment being made conditional upon the ren- 
dition of satisfactory services, it was held that the manager was the 
sole judge of what should be deemed "satisfactory services." Kendall 
V. West, supra. Yet, in a similar New York case, where the manager 
could discharge the actor if satisfied, in good faith, that he was incom- 
petent, inattentive to business, careless in the rendering of characters 
or guilty of violation of any of the rules of the employer, it was held 
that the contract was not within the first class, i. e., to gratify mere 
personal taste. Smith v. Robson, supra. 

The better reasoned cases seem to hold that if, in a contract for per- 
sonal services which provides that the services rendered shall be to the 
entire satisfaction of the employer, other provisions are inserted, des- 
ignating the manner in which the work is to be done or the nature of 
the results to be effected, the subsequent stipulations have the effect of 
qualifying the first provision and defining what the parties mean by 
"satisfaction." Such cases are regarded as belonging to the second 
class, and the question of a correct and full performance will be open 
to judicial investigation and decision. Hanaford v. Stevens, 39 R. I. 
182, 98 Atl. 209; Electric Lighting Co. of Mobile v. Elder, 115 Ala. 138, 
21 South. 983; Barnett v. Sweringen, supra. Thus, where the plaintiff 
agreed to stain woodwork for the defendant "in the best workmanlike 
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manner and to the entire satisfaction" of the employer, the court held 
that, if the staining was, in fact, done in the best workmanlike man- 
ner, the employer could not then defeat recovery by arbitrarily declar- 
ing that it was not done to his satisfaction. Doll v. Noble, 116 N. Y. 
230, 22 N. E. 406, 5 L. R. A. 554, 15 Am. St. Rep. 398. 

Where a contract for personal services provides for performance to 
the entire satisfaction of the employer, the latter cannot discharge for 
reasons other than dissatisfaction with the work done. Zahler v. Mann, 
97 Misc. Rep. 19, 160 N. Y. Supp. 1085; Hanaford v. Stevens, supra. See 
Electric Lighting Co. of Mobile v. Elder, supra; and Doll v. Noble, supra. 
Thus, where one who has been employed for as long as his services re- 
main satisfactory, is discharged and given no other employment, for the 
sole reason that his services are no longer needed, it would seem that 
he can recover damages for breach of contract. See Sax v. Detroit, 
etc., R. Co., supra. 

In all cases where the contract is to be performed to the satisfaction 
of the employer, he must act in good faith, i. e., his expressed dissatis- 
faction must be genuine, even in those cases where there need be no 
reasonable grounds therefor. Zahler v. Mann, supra; Hanaford v. Ste- 
vens, supra; Carpenter v. Virginia-Carolina Chemical Co., 98 Va. 177, 35 
S. E. 358. And see the strong dissenting opinion in Crawford v. Pub- 
lishing Co., 163 N. Y. 404, 57 N. E. 616. Failure of the trial court to 
consider the question of the good faith of the employer in discharging 
an employee by reason of the latter's unsatisfactory services necessi- 
tates a new trial. Wiedenmann v. Mt. Hope, etc., Assn., supra. 

In somewhat analogous cases, where the vendor agrees to furnish a 
title satisfactory to a particular person, some courts place the agree- 
ment in the first class, and the vendee may, if good faith obtain, unrea- 
sonably refuse to accept. This rule prevails in California, Church v. 
Shanklin, supra, (a leading case); and in Virginia, Averett v. Lipscombe, 
76 Va. 404; Watts v. Holland, 86 Va. 999, 11 S. E. 1015. In some other 
States, performance which reasonably ought to satisfy is sufficient. 
Folliard v. Wallace, a Johns. (N. Y.) 395, (the leading New York case). 
See Mullally v. Greenwood, 137 Mo. 138, 29 S. W. 1001, 48 Am. St. Rep. 
613. 

In Virginia, while no case directly in point with the instant decision 
seems to have arisen, the court professes to follow the two general di- 
visions previously given, but appears strongly inclined to make the 
promisor the sole judge of the character of the work in any case where 
performance is to be to his satisfaction. Averett v. Lipscombe, supra; 
Watts V. Holland, supra; Carpenter v. Virginia-Carolina Chemical Co., 
supra. 

Since, in the instant case, there are two qualifying stipulations — the 
quantity and the quality of the work — it would seem that the parties 
did not intend to leave the decision as to whether the services were 
satisfactory to the absolute discretion of the employer. The trial court 
having found that the conditions were fulfilled in such manner as rea- 
sonably ought to have satisfied the employer, the plaintiff should have 
been allowed to recover. The decision is wrong on principle and clearly 
in conflict with the better reasoned Cases in other jurisdictions. 



